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1.

Procuring officials enjov a reasonable
degree of discretion in evaluating provosals
and GAO will not disturb an evaluation where
the record indicates that the conclusions
reached in the evaluation were supported by
information in the proposals and were
consistent with the evaluation criteria set
forth in the solicitation.

Contracting agency's failure to indicate in
evaluation scheme all of the training
programs that would be considered under a
corporate experience evaluation factor is
unobjectionable where the solicitation
clearly indicated that such related
experience would be considered; while a
contracting agency must identifv major
evaluation areas in the solicitation, the
agency need not identify the various aspects
of each factor which mav be taken into
account. ’

Agency's determination that awardee's
technical proposal was substantially egqual
to the protester's despite a N,35 point (on
scale of 10) difference is reasonable where
the awardee's proposal was scored higher
under the two most important evaluation
factors comprising 60 percent of the evalua-
tion; whether a given point spread between
proposals indicates that the higher rated
proposal is significantly superior is a
matter largely within the contracting
agency's discretion.

Agency's determination that awardee's
provosed costs were realistic was proper
where based on complete cost data and
consideration of all proposed costs. Fact
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that protester believes different approach
in considering cost realism would have led
to more accurate analysis is not sufficient
to impugn the agency's determination since
the extent to which costs will be examined
generally is a matter within the agency's
discretion.

5. Certain gualifications of individual members
of a joint venture--including past compli-
ance with equal employment opportunity
requirements and securitv clearances--
proverly may be considered by a contracting
agency in evaluating the gualifications of
the joint venture, where the individual
members will pmerform all contract work.

6. Whether a joint venture is a legal entity
eligible for a contract award is a matter of
the joint venture's responsibility, the
affirmative determination of which GAO
generally will not review.

7. Allegation that agencv should have made
multiple awards is untimelv and will not be
considered where protester was advised in
request for best and final offers that
single award would be made and did not raise
the allegation before the due date. for best
and final offers.

DDL Omni Fngineering (DNL) protests the award of a
contract to Militarv Training Associates (MTA) under
request for proposals (RFP) No, MN0030-8A-R-0061, issued by
the Nepartment of the Navy for training services supporting
the Fleet BRallistic Missile/Strateaic Weapon Svystem
(*BM/SWS) Trainina Program. DDL contends that the WNavy
failed to evaluate cost and technical proposals in accord-
ance with the R¥FP and that the resulting award to MTA was
improper. We deny the protest in part and dismiss it in
part.

The RFP contemplated the award of a 1-year cost-plus-
fixed-fee, level-of-effort contract, with four additional
1-year options. The services to be provided were broken
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into two separate items for proposal purposes, and the RFP
provided for either separate contract awards for the items
or a single combined award to one offeror. The RFP also
provided that while technical capability was of paramount
importance, cost (including cost realism) would be evalu-
ated and would assume greater importance in the overall
evaluation in the case of substantially equal technical
proposals. The technical evaluation criteria were listed
in section N as follows, in order of descending importance:
technical approach/personnel; management approach/corporate
experience; and facilities. Section L set forth the
factors that would be considered under each criterion.

Four proposals, including those of DDI and MTA, were
received by the June 24, 1985 initial closing date, and
immediately were forwarded to the technical evaluation
nanel for review. The raw evaluation scores then were
forwarded to the award review panel, which found the evalu-
ations supportable and applied predetermined weights to the
criteria (Technical/Personnel - 30 percent each, Manage-
ment/Coroorate Experience - 15 percent each; Facilities -
10 percent) in calculating initial provosal final scores.
PDL. and MTA received final scores of 6.60 and 5.90 (on a
scale of 10), resvectivelv. The contracting officer deter-
mined that both firms' costs were reasonable and realistic,
and thus included DDL and MTA in the competitive range
(along with a third firm, Control Data Corporation (CDC))
for neqotiation purvoses,

Negotiations were conducted with each offeror, and bv
letters of Auqust 7 offerors were presented questions to be
addressed in their best and final offers, due August 15.
These letters also advised that a sinale award combining
both items would he made and that sub~line item costs
submitted with initial cost proposals need not be recalcu-
lated and resubmitted; only line item costs now were
required. The best and final offers were evaluated anew
under the scoring plan. The raw scores again were
forwarded to the review panel which, after reaching
agreement on the scoring, again applied the predetermined
weights. The final weighted scores and proposed costs were
as follows:

Score Cost
nNL .96 S38,944,786
cne .72 $54,720,4A84

MTA A.61 $36,248,035
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The review panel determined that the 0.35 point
difference between the high and low scores did not indicate
a significant difference in the three offerors' technical
capabilities. The difference in the DDL and MTA scores
largely was attributable to the less important evaluation
categories; MTA was rated superior to DDL under the key
Technical Approach criterion and was essentially equal to
DDT in the other kev categorv, Personnel. Based on these
considerations, the panel rated the proposals substantially
equal and, in view of the $2.7 million cost advantage
represented by MTA's proposal, recommended award to MTA on
September 6,

DNL alleges a number of improvrieties in the technical
and cost evaluations which, DDI. asserts, led the Wavy to
conclude erroneously that MTA's prooosal was essentially
equal in quality to DNL's, resulting in an award to MTA
based on its lower oroposed cost. DNDDL also challenges the
Navy's evaluation of MTA's proposed cost,

Technical Fvaluation

A. Personnel Experience

DNL argques that the evaluation under the Personnel
criterion was faulty in several respects. First, it claims
the Navy scored MTA too high in view of MTA's alleged
failure to include bona fide employee aqreements in its
proposal covering employees currently working for DDL and
CDC; section L of the RFP provided that proposals would not
be evaluated as highlv absent such agreements for proposed
future emplovees.

The Navv explains in its revort, and the record shows,
that MTA did submit bona fide employment agreements for all
but one emplovee for whom such agreements were required.
MTA included only 10 current DDL emplovees, and no CNC
emoloyees, in its proposal and, based on the absence of an
agreement for one of the DNL employees, MTA was awarded
only 9 of a possible 10 noints for this factor. DDI, sub-
mitted agreements for all proposed future employees and
accordingly received all 10 possible points. This
allegation therefore is without merit.
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DDL contends that the Navy improperly evaluated the
two firms' personnel since MTA's personnel allegedly lacked
the FBM/SWS program experience specified as an evaluation
consideration, but apparentlvy were rated more highlyv than
DDL's experienced personnel based on having college degrees
in fields not directly related to FBM/SWS.

We point out at this juncture that the determination
of the relative merits of proposals is primarily the
responsibility of the contracting agency, not our Office.
It is the contracting agency that must bear the burden of
any difficulties arising from a faultv evaluation. Litton
Svstems, Inc., Electron Tube Division, 63 Comp. Gen. 585
(1984), R4-2 C.P.D. & 317, Our standard for reviewing
matters of technical evaluations reflects this considera-
tion. We repeatedly have expressed our view that procuring
officials enjov a reasonable degree of discretion in evalu-
ating proposals, and we will not question their judgments
in this regard absent a showing that those judgments are
unreasonable or contrary to procurement laws and requla-
tions. See, e.g., Petro-Engineering, Inc., B-218255.2,
June 12, 1985, 85-1 C.P.D. « 677,

The Navy again responds, and the record again shows,
that the premise of DDL's argument is incorrect. MPTA's
personnel in fact were found to have significant FBM/SWS
program experience; of 27 proposed key personnel, 20
possessed between 10 and 20 years of FBM/SWS exverience.
MTA also demonstrated substantial experience at the working
level, submitting 15 optional resumes of emplovees having
10-20 years of FBM/SWS exnerience. Although DDL's exten-
sive FBM/SWS personnel experience was scored highly (1955.5
noints), MTA's experience in FBM/SWS programs, together
with its edge in education--section 1. of the RFP, as
amended during the course of the orocurement, svecificallv
indicated that education would be evaluated--was deemed
sufficient to warrant scoring MTA's prooosal essentially
equal to DDL's (1952.9 voints) under the Personnel
criterion. We find no basis for concluding that the Navy's
judgment in this regard was unreasonable based on the
provosals, or otherwise was inconsistent with the
evaluation scheme set forth in the RFP,

B, Corporate Fxperience

NDL maintains that MTA was scored too high under the
Corporate Experience criterion. It asserts that none of



B~220075; B-220075.2 6

the joint venturers comprising MTA had any experience in
FBM/SWS programs, and believes the Navy improperly took
into account the FBM/SWS experience of certain MTA
employees,

The Navy concedes that MTA had little corporate FBM/
SWS experience, but points out that MTA accordinaly was
scored very low on this factor; the record indicates that
MTA received only 5.3 of a possible 30 points (DDL received
25 points). MTA's overall score for Corporate Rxperience
was 752.8 out of 1500 points (still substantially lower
than DDL's score of 1113.4), due to MTA's experience with
other training programs. For example, MTA received 26 of
30 voints for the Navy Training Plans factor. We find no
basis for concluding that MTA's Corporate Experience score
was unduly inflated; the assigning of only approximately 50
percent of the total available points seems to us a reason-
able means of reflecting MTA's limited FBM/SWS experience.
Further, we find no evidence that the Navv improperly
substituted personnel exnerience in evaluating MTA's
corporate experience.

DDL objects to the Navy's consideration of three
experience areas--Department of Defense training proarams;
TRIDFNT SSBN Command and Control Systems and Hull,
Mechanical and Rlectrical training programs; and SSBN
Tnigque Sonar training programs--not svecified in the RFP's
evaluation scheme. DDL claims that evaluation of these
additional programs not specified in the RFP resulted in a
reduction of its score under this criterion and an increase
in MTA's score.

As the MNavv points out, while agencies must identify
major evaluation areas for a procurement, thev need not
identify the various asvects of each factor which mav be
taken into account. Technical Services Corv., 64 Comp.
Gen. 245 (1985), 85-1 C.P.D. ¥ 152. Although DDL is
correct that the RFP did not spmecifv preciselv what cate-
gories of experience would be considered, section T. did
advise offerors to emphasize in their proposals "experience
directly related to the statement of work, particularly
Navy Training programs and the FBM/SWS nrodram." We
believe the wording of this provision was sufficient to out
offerors on notice that related experience other than Vavv
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training programs and the FBM/SWS program would be
considered. It also appears that the other programs eval-
uated were reasonably related to the corporate experience
criterion, so that we find it was reasonable for the Navy
to evaluate the offerors' corporate experience in them.

C. Evaluation Scheme

NDDL argues that the evaluation scheme in the RFP, as
applied by the Navy, was deficient since technical capabil-
ity was to be of paramount importance, but no significant
discrimination between offers was made. DDI, asserts that,
in order to give effect to the emphasis on technical capa-
bility, the Navy should have viewed the 0.35 point differ-
ential between DDIL and MTA as significant enough to warrant
making award to DDL.

The fact that offerors were scored close technically
does not evidence anv impropriety in the evaluation. The
evaluation scoring would be deficient, i.e., unreasonable,
only if it were shown that the scoring clearly did not
reflect the gualitv of the proposals when considered in
light of the evaluation criteria in the RFP, We have found
no deficiencies in the evaluation areas challenged by DNL,
and thus find nothing objectionabhle in the fact that the
pronosals received relatively close scores,

There also was nothing improper in the Wavy's
determination that the 0.35 point difference in DDL's and
MTA's technical scores was insignificant. Whether a given
point soread between two proposals indicates a significant
suveriority in the higher scored proposal depends on the
circumstances of each procurement and is pbrimarily a matter
within the contracting agencv's discretion. Culp/Wesner/
Culp, B-212318, Dec. 23, 1983, R4-1 C.P.D, ¥ 17, ASs
explained previouslv, the Navv did not consider the differ-
ence in DNL's and MTA's scores an indication that NDL's
oroposal was materially superior to MTA's, particularlv in
light of MTA's higher combined scores under the Technical
Approach and Personnel criteria, which carried 60 percent
of the total scoring weight, We find that the Wavy's
determination in this reqgard was reasonable and that its
consideration of cost in making award was in accordance
with the evalnation scheme and, therefore, unobjection-
able. DNNDL's mere disagreement with the Navv on this point
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is not sufficient to establish otherwise. See Harrison
Systems Ltd., 63 Comp Gen. 379 (1984), 84-1 C.P.D. ¥ 572,

Cost Realism

DDIL challenges the Navy's determination that MTA's
cost proposal was realistic, that is, that it reasonably
reflected the costs likely to bhe incurred by MTA in per-
forming the contract. More specifically, DDL believes the
Navy's cost realism analysis was deficient since the Navy:
(1) failed to submit the cost proposals to the Defense
Contract Audit Agency (DCAA) for a detailed audit of the
proposed direct labor rates; (2) failed to consider whether
MTA was planning on using uncompensated overtime in per-
forming; and (3) d4id not confirm that MTA would incur no
general and administrative (G&A) expenses at the joint
venture level as it proposed.

We have held that a contracting agency's analysis of
cost proposals so involves the exercise of informed judg-
ment that we will not disturb an agency's cost realism
determination absent a showing that it lacks a reasonable
basis. See, e.g., Prospective Computer Analysts, B-203095,
Sept. 20, 1982, 82-2 C.P.D. « 234, The extent to which
nrovosed costs will be examined generally is a matter
within the contracting agencv's discretion, Robert F,
Derecktor of Rhode Island, Inc., et al., B-211922, et al.,
Feb. 2, 19R4, 84-1 C.P.D. « 140; the agency need not neces-
sarily conduct an in-depth cost analysis or verify each and
every cost item in an offeror's pnrooosal. Hager, Sharp &
Abramson, Inc., B-201368, May 8, 1981, 81-1 C.P.ND. ¥ 365.
Applyving this standard here, we find no basis for objecting
to the Navy's determination that MTA's proposed costs were
realistic.

The Navy evaluated MTA's and the other offerors' labor
rates--the most siagnificant cost element in this level-of-
effort contract--by considering whether a given rate would
result in an appropriate salary for a given category of
employee (e.q., senior engineer). This approach was
favored bv the Navy over a comparison with past salaries
since it believed verification of past salaries would be
difficult or impossihle. The Navy's analvsis was made in
light of detailed line item and sub-line jitem cost break-
downs in initial oromosals, covering each labor cateqgorv;
each offeror's current cost or pricina data; and each
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offeror's certification that the labor rates were
DCAA-approved. The Navy also noted that MTA proposed a
reasonable, realistic 3 percent wage escalation for each
option year and offered its emplovees a good overall
compensation plan qenerally. 1/ Wwhile DDL believes there
existed more reliable methods for evaluating labor rates,
the Navy's approach does not appear per se unreasonable and
clearly was hased on a substantial amount of cost data.

DNT, suspects that MTA has a policv of having its
emplovees work uncompensated overtime--overtime hours for
which the employee is not reimbursed and which therefore
wonld not be reflected in MTA's proposal. DDL concludes
that, dAue to federal wage and hours laws, the Navy could
end up vaving MTA time-and-a-half for these hours of
labor. The Navy revlies, however, that MTA did not propose
uncompensated overtime hours and that, even if NDL's
speculation as to MTA's policv is correct, MTA would not be
paid time-and-a-half since the RFP specified that no over-
time payments were authorized under the contract. We find
nothing in the record supporting DDL's speculation as to
MTA's business policies, or suggesting that the Navy over-
looked the possibility of uncompensated overtime in
analyzing proposed costs. 1In any case, we find the Wavv's
position reasonable.

We also find nothing unreasonable in the Navy's
determination that MTA's proposed G&A expenses were
realistic. Unlike DDL and CDC, MTA, organized as a joint
venture, reduced its overall costs, including G&A expense
and fee, by proposing to subcontract all of the work out to
the members of the joint venture. The member companies
would incur G&A expenses and charge a proportionate fee
based on the amount of work performed (just as anv other
subcontractor), but the joint venture (which is no more
than a combination of the member companies) then would not

l/ DNI. had speculated in its original protest that MTA
planned to pay salaries 25 percent below some employees'
current levels., Given the Navy's determination that MTA's
total compensation plan is reasonable and our review of all
offerors' proposed labor rates, we find no basis for this
assertion,
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have to add its own additional G&A expenses and fee on top
of these costs. DNL and Control Data both added G&A
expense and fee on top of their subcontract costs.

The record shows that the Navy scrutinized MTA's
proposed G&A expense and fee arrangement. In fact, the
Navy clearly recognized that these costs were responsible
for a large portion of the difference in DDL's and MTA's
proposed costs. The Navy found that it was realistic to
anticipate such significant savinas based on both MTA's
joint venture arrangement and MTA's willingness, in effect,
to perform the contract with a significantly lower overall
fixed fee. As with the cost realism analysis generally,
DDL would have us reanalyze the likelihood that MTA's G&A
expenses will be as proposed. As stated above, however,
our review is limited to considering whether the Navy
unreasonably determined that MTA's proposed costs are
realistic. We find no basis for questioning the WNavy's
approach or determination as to MTA's proposed G&A costs.

Certification

MDY, contends that MTA falsely certified in its
proposal that it was entitled to modified cost accounting
standards (CAS) coverage and that it had complied with
eaqual emonloyment opportunity/affirmative action reauire-
ments under prior contracts. - The record contains no evi-
dence conclusively indicating whether MTA was entitled to
modified CAS coverage but, even assuming MTA's allegation
in this regard is correct, we do not believe an offeror's
mistaken belief that it is entitled to the modified cover-
age is, by itself, a proper basis for withholding an
award. In any case, the Navv included the standard CAS
provision in MTA's contract, so the certification had no
practical effect. DDL suggests that this certification may
have led the Wavv to conduct an inadeaquate cost realism
analvsis. We already have examined this matter and have
concluded that the Navy conducted a reasonable cost realism
analysis.

As for MTA's certification that it had complied with
affirmative action reauirements on prior contracts, the
Navy requested Department of Labor equal emnloyment
ooportunitv clearances on each MTA djoint venturer prior to
award. As Labor aranted clearances for each joint
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venturer, this aspect of the protest is without merit. To
the extent DDL's argument is founded on the fact that MTA,
a newly formed joint venture for this procurement, could
not have had a history of equal emplovment opportunity
compliance, it also has no merit. As the Navy correctly
points out in its report, we have held that certain quali-
fications of individual members of a joint venture properly
may be considered in evaluating the gualifications of the
joint venture., Parker-KRirlin, Joint Venture, B-213667,
June 12, 1984, 84-1 C.P.D. ¥ 621, We see no reason whv the
joint venturers' compliance with equal emplovment opvor-
tunity reauirements should not be imputed to the joint
venture where, as here, the joint venturers themselves will
perform essentially all of the work under the contract.

Security Clearance/Responsibility

PNL maintains that the award to MTA was improoer
because, contrarv to a mandatorv reguirement in the RFP,
MTA did not have a security clearance prior to award. Fach
of MTA's joint venturers did have the requisite clearances
and the Navy deemed this sufficient, but DDIL submits that
this d4id not satisfy the RFP requirement that MTA, the
offeror, have its own clearance, We find the allegation to
be without merit.

The Navv states that the security clearance
requirement was for the purpose of assuring that the con-
tractor would be able to handle classified information as
necessary to verform the contract. Since, as noted, the
joint venturers will be performing all of the work under
this solicitation, and since each joint venturer possessed
a valid securityv clearance of at least "secret," as
reaquired, we think the Navy reasonablv determined that MTA
satisfactorily complied with the security clearance
requirement prior to award., The Navy might have opted to
adhere to DDL's strict reading of the requirement bv simply
delaying the award until M™A formally was issued a clear-
ance in its own name (ultimately issued on October 22).
Given the Navy's view that the joint venturer's existing
clearances were sufficient to enable MTA to perform,
however, we do not believe such a delay was necessarvy.

DNL speculates that MTA may not be constituted as a
legal entity eligible to receive the award here, Whether a
firm is a legal entity to which a contract can be awarded
also concerns the firm's responsibilitv. As indicated
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above, we will not review the Navy's affirmative
determination. F&H Mfg. Corp., B-206320, Apr. 27, 1982,
82-1 C.P.D. @ 392,

Untimely Issues

DDL raises additional araguments which we will not
consider. First, DDIL arques that, instead of making a
single award to M™A based, ultimately, on its low proposed
cost, the Navv should have made separate awards to DDL and
CDC, since their proposals each were technically superior
on one of the two RFP items and, combined, would have been
technically superior to MTA's single proposal. DDL claims
the RFP required multiple awards where combining proposals
on the two items would result in a higher technical
evaluation than any single proposal.

Under our Bid Protest Regulations, protest allegations
based on alleged improprieties incorporated in the solici-
tation must be asserted no later than the next closing date
for receint of proposals followinag the incorporation.

4 C.F.R. § 21.2(a)(1) (1985). DDL and the other offerors
were advised in the Navy's August 7 letters requesting best
and final offers that the NVavvy had decided to make a single
award. Tt should have heen clear to NNDL at this point that
the Navv's determination had been based on considerations
other than taking advantage of the most highly rated pro-
posal on each item; no matter what the qualitv of the
proposals after the final evaluation, a single award would
be made. As DDL first raised this allegation in its
comments dated October 29, it is dismissed as untimely.

PDIL also questions for the first time in October 29
comments how a joint venture such as MTA oossibly can
fulfill the Navy's apparent requirement for considerable
management control under this contract. DDL's original
September 16 protest letter reveals that DDL was aware then
that MTA was a joint venture, and we fail to see why DDL's
concerns as to the management capability of a joint
venture could not have been raised at that time., We thus
find that this allegation, too, is untimely. 1In anvy case,
we have reviewed the Navv's evaluation of MTA under the
Management Approach criterion (which carried a weighted
value of only 15 nercent) and find no basis for guestioning
the scoring of MTA in this area.
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The protest is denied in part and dismissed in part.

ZL~» Har?y R. Van Cleve

General Counsel
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